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YOUNG, J.

Plaintiff sought, and the magistrate awarded, benefits
under the Worker's Disability Conpensation Act, MCL 418. 301
et seq., on the basis of aggravation of the synptons of a
nonwor k-rel ated condition. W hold that a clai mant attenpti ng
to establish a conpensable, work-related! injury nust prove

that the injury is nedically distinguishable from a

1 As used in this opinion, a conpensable, work-related
injury is one that arises “out of and in the course of
enpl oynment” in accordance with MCL 418.301(1).



preexi sting nonwork-related condition in order to establish
the existence of a “personal injury” wunder § 301(1).
Accordingly, we remand this case to the Wirker’s Conpensati on
Appel | ate Comm ssion for further proceedings consistent with
thi s opinion.

FACTS AND PROCEDURAL HI STORY

The facts in this case are not contested. At the tine
plaintiff began working for defendant in 1996, he had a
preexi sting neck condition that was asynptomatic.? According
to plaintiff, his work for defendant caused his neck pain to
return and increase.

The nmagistrate awarded plaintiff Dbenefits for the
aggravation of his synptons. O special note, the magistrate
held that plaintiff suffered from*post surgical changes” of
t he cervical spine, but that these “conditions were not caused
by his enploynent wth [d]efendant.” Furthernore, the
magi strate held that the enpl oynent did not contribute to or
aggravate the preexisting condition:

M. Rakestraw s pat hol ogi cal post surgi ca
changes and spondyl osis of the cervical spine were

not contributed to, aggravated or accelerated in a

sigpifipant manner as a result of his work

activities. The medical proofs would not sustain a

finding of a change in pathology related to any
work injury or work activities. [Enphasis added. ]

2 Plaintiff suffered froma herni ated cervical disk that
required surgeries in Decenber 1991 and April 1992.
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However, the magi strate held that plaintiff’ s enpl oynent
aggravated the symptoms of the preexisting neck condition. 3
The nmagistrate determined that plaintiff was partially
di sabl ed as a result of the aggravated synptons and granted an
open award of benefits. The weac reluctantly affirmed on the
basis of Court of Appeals authority. However, the wcAc
suggested that the Court of Appeals case |law, which the wac
was required to follow, did not properly followthis Court’s
precedent . The Court of Appeals denied |eave to appeal
Def endant sought |eave to appeal with this Court, which was
gr ant ed.

| . STANDARD OF REVI EW

This Court's review of a decision by the weacis Iimted.
In the absence of fraud, we nust consider the wac s findings
of fact conclusive if there is any conpetent evidence in the
record to support them MCL 418.861a(14); Mudel v Great
Atlantic & Pacific Tea Co, 462 Mch 691, 701; 614 NWd 607
(2000). However, questions of lawin a worker's conpensati on

case are revi ewed de novo. DiBenedetto v West Shore Hosp, 461

3 Justice WEAVER relies on the magistrate’s commentary
regarding plaintiff’s synptons, not on the nmgistrate’s
finding that the enploynment did not cause, contribute to, or
aggravate the preexisting condition. Post at 2. In so doing,
t he di ssent makes the same legal error as the magistrate in
failing to recognize that synptons that are not causally
linked to a work-related injury are not conpensable as a
matter of law.



Mch 394, 401-402; 605 Nwd 300 (2000); MCL 418.861,
418. 861a(14). Li kewi se, questions requiring statutory
interpretation are questions of |awthat are revi ewed de novo.
Frank W Lynch Co v Flex Technologies, Inc, 463 M ch 578, 583;
624 NW2d 180 (2001); People v Rodriguez, 463 M ch 466, 471,
620 NV2d 13 (2000).

In interpreting a statute, our obligation is to discern
the legislative intent that nmay reasonably be inferred from
the words actually used in the statute. White v Ann Arbor,
406 M ch 554, 562 281 NW2d 283 (1979). A bedrock principle of
statutory construction is that "a clear and unanbi guous
statute leaves no room for judicial construction or
interpretation.” Coleman v Gurwin, 443 M ch 59, 65; 503 NW2d
435 (1993). Wien the statutory | anguage i s unanbi guous, the
proper role of the judiciary is to sinply apply the terns of
the statute to the facts of a particular case. Turner v Auto
Club Ins Ass'n, 448 Mch 22, 27; 528 NwWd 681 (1995). In
addi tion, words used by the Legislature nust be given their
common, ordinary nmeaning. MCL 8. 3a.

['1. ANALYSIS
A

MCL 418.301(1) states in pertinent part:

An enpl oyee, who receives a personal injury
arising out of and in the course of employment by

an enployer who is subject to this act at the tine

of the injury, shall be paid conpensation as
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provided in this act. . . .[Enphasis added.]

Under the cl ear and unanbi guous | anguage of the statute,
an enpl oyee nmust establish that he has suffered “a personal
injury arising out of and in the course of enploynent” in
order to be eligible for conpensati on benefits.

B

Def endant mai ntains that the magi strate erred i n awar di ng
benefits because the pain plaintiff suffered was not a
“personal injury” under the act.

On several occasions, this Court has held that synptons
such as pain, standing alone, do not establish a persona
injury under the statute. Rat her, a claimnt nust also
establish that the synptomconpl ai ned of is causally linked to
an injury that arises “out of and in the course of enploynent”
in order to be conpensable.*

The di fference between a “personal injury” under § 301(1)
and synptons of a preexisting injury or illness that do not
constitute a conpensable injury was explored in Kostamo v

Marquette Iron Mining Co, 405 M ch 105; 274 NWd 411 (1979).

4 See Kostamo v Marquette Iron Mining Co, 405 M ch 105,

116-118; 274 NWd 411 (1979); Miklik v Michigan Special
Machine Co, 415 M ch 364; 329 NWad 713 (1982); Farrington v
Total Petroleum, Inc, 442 Mch 201; 501 NW\d 76 (1993);
McKissack v Comprehensive Health Services of Detroit, 447 M ch
57; 523 NW2d 444 (1994). See al so Hagopian v Highland Park,
313 M ch 608, 621; 22 NW2d 116 (1946) (“The anended act itself
was not intended to cover aggravation of pre-existing disease
wi t hout an accident or fortuitous event.”).
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Kostamo was a consolidation of cases in which the five
plaintiffs either suffered a heart attack or experienced chest
pai n and sought conpensation. Regarding plaintiffs Fiszer and
Hannul a, the board determ ned that they had not suffered heart
attacks. Rather, these plaintiffs were determ ned to suffer
chest pain as a result of nonwork-related arteriosclerosis.
In finding conpensati on unavail able to them the Kostamo Court
st at ed:
The wor kers’ conpensati on | aw does not provi de
conpensation for a person afflicted by an illness
or di sease not caused or aggravated by his work or
wor ki ng condi tions. Nor is a different result
requi red because debility has progressed to the
poi nt where the worker cannot work w thout pain or
Injury. Accordingly, conpensation cannot be

awar ded because the worker may suffer heart danage
which would be work-related if he continued to

wor K. Unless the work has accelerated or
aggravated the illness, disease or deterioration
and, thus, contributed to it, or the work, coupled
with the illness, disease or deterioration, in fact
causes an i njury, conpensation is not payable. [ Id
at 116.°]

In Miklik v Michigan Special Machine Co, 415 M ch 364;
329 Nwad 713 (1982), the plaintiff suffered from nany

preexi sting conditions, including rheumatic heart disease,

> Kostamo was deci ded before the 1980 anendnent of the
statute. 1980 PA 357 added MCL 418.301(2), which inposes a
hi gher standard of contribution where an enpl oyee suffers a
certain class of injury. Were an enployee’'s injury
aggravates or accelerates a nental disability or a condition
of the aging process, the enployee after 1982 nust show t hat
the enpl oynent contributed to the nonwork-rel ated condition
“in a significant manner.”



di abet es, obesity, hypertension, and |liver damage. He applied
for conpensation benefits, claimng that the stress of his job
caused hypertension and aggravated and accelerated his
arteriosclerosis and rheumatic heart disease. He was
determined to be totally disabled. Initially, this Court
noted that a successful claimant nust “establish by a
preponderance of the evidence both a personal injury and a
rel ati onship between the injury and the workplace.” I1d at
367. Turning to the nerits of the case, this Court held that
arteriosclerosis, standing alone, was insufficient to
establish a conpensable injury:

However, even though arteriosclerosis alone
does not justify conpensation, neither does it bar
conpensation. Heart damage, such as would result
from a heart attack, is conpensable if |inked by
sufficient evidence to the workpl ace.

The WCAB, upon remand, accepted nedical
testinmony that Mklik's health problens were job-
rel ated, and then found themto be conpensabl e. The
board failed to foll ow Kostamo's direction that in
order for there to be conpensati on there first must
be an injury. It is impossible to turn
arteriosclerosis into conpensable heart damage
nerely by labeling it so. The board' s opinion
wor ded in conclusory terns, ignored this prem se of
Kostamo. Test i nony, at nost , showed the
progressive effects of arteriosclerosis, not
separate heart damage. [Id at 368-369 (enphasis
added) . ]

INn Farrington v Total Petroleum, Inc, 442 Mch 201; 501
N2d 76 (1993), this Court reviewed the 1980 |egislative

anendnents that added the “significant manner” test to



recovery of benefits for nental disabilities and conditions of
the aging process. The Court cited the Kostamo hol di ng,
stating that a claimant nust prove “[t]hat the all eged cardi ac
injury resulting from work activities went beyond the
manifestation of symptoms of the underlying disease. The
heart injury nust be significantly caused or aggravated by
enpl oynment considering the totality of all the occupational
factors and the «claimant’s health circunstances and
nonoccupational factors.” 1Id at 216-217 (enphasis added).

Thus, several cases fromthis Court have articul ated the
principle that, where an enpl oyee clains to have suffered an
injury whose synptons are consistent with a preexisting
condition, the claimant nust establish the existence of a
work-related injury that extends “beyond the manifestation of
synpt ons” of the underlying preexisting condition. Id. at 216.

C

Despite the hol dings in Kostamo, Miklik, and Farrington,
plaintiff cites a body of case | aw devel oped in the Court of
Appeals holding that aggravation of the synptons of a
preexi sting condition alone constitutes a conpensable injury

under 8§ 301(1).° The rationale of this line of Court of

¢ Johnson v DePree Co, 134 Mch App 709; 352 NW2d 303
(1984); Thomas v Chrysler Corp, 164 M ch App 549; 418 NW2d 96
(1987); McDonald v Meijer, Inc, 188 M ch App 210; 469 NWd 27
(1991); Anderson v Chrysler Corp, 189 M ch App 325; 471 NWd
623 (1991); Siders v Gilco, Inc, 189 Mch App 670; 473 NW\d
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Appeal s cases appears to emanate from Carter v Gen Motors
Corp, 361 Mch 577; 106 NW2d 105 (1960).

In Carter, the plaintiff had a personality disorder that
made him nore susceptible to psychotic breakdowns. Hi s
condition worsened to paranoid schi zophrenia because of the
stresses of his enploynent. He was awarded benefits. This
Court found that his benefits shoul d have st opped on Sept enber
11, 1957, because the plaintiff stopped show ng signs of
schi zophrenia on that date. The principal issue decided in
Carter was whether there had to be a single incident causing
t he breakdown in order for benefits to be awarded. This Court
hel d that there did not have to be a single traumati zi ng event
in order for benefits to be awarded.

Carter should not be read to support the hol ding that
nmere synptom aggravation, wthout a change in pathology,
constitutes a “personal injury” under 8 301(1).” In closing

the award of benefits, the carter Court noted that if the

802 (1991); Laury v Gen Motors Corp (On Remand, On Rehearing),
207 Mch App 249; 523 NWd 633 (1994); Mattison v Pontiac
Osteopathic Hosp, 242 M ch App 664; 620 NVW2d 313 (2000).

7 Carter was also cited in Deziel v Difco Laboratories,
Inc, 403 Mch 1; 268 NW2d 1 (1978), in support of Deziel’s
holding that a subjective standard was appropriate in
psychi atric cases to determ ne whet her the injury arose out of
and in the course of enploynent. However, the holding in
Deziel was repudi ated by the Legislature when it anended the
act in 1980. Hurd v Ford Motor Co, 423 Mch 531, 534; 377
NW2d 300 (1985); Farrington, supra at 216 n 16; Robertson v
DaimlerChrysler Corp, 465 M ch 732; 641 NW2d 567 (2002).
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plaintiff’s inability to return to work was attributable to
schi zophrenia, he would be entitled to continuing benefits.
However, because his inability to return to work was
attributableto anonwrk-rel ated “personal ity configuration,”
the plaintiff was not entitled to continuing benefits. Id at
594. Thus, the plaintiff’s work-rel ated schi zophreni a, caused
by “the pressure of his job and the pressure of his forenman,”
id., was a distinct injury fromthe preexisting personality
di sorder. The first case citing Carter for the principle that
nere synptons were sufficient to constitute a personal injury
was pronptly reversed by this Court. Fox v Detroit Plastic
Molding Corporate Service, 106 Mch App 749; 308 NW2d 633
(1981); rev’'d 417 Mch 901 (1983).

Hol di ng t hat the aggravati on of synptons of a preexisting
conditionis conpensable without finding awrk-related injury
under 8 301(1) is clearly inconsistent with the cl ear | anguage
of the statute as well as case law from this Court. The
statute requires proof that an enployee suffered a personal
injury “arising out of and in the course of enploynment” in
order to establish entitlenment to benefits. To the degree
that the Court of Appeals decisions in Johnson v DePree Co
134 M ch App 709; 352 Nwd 303 (1984); Thomas v Chrysler
Corp, 164 M ch App 549; 418 NW2d 96 (1987); McDonald v Meijer,

Inc, 188 M ch App 210; 469 NW2d 27 (1991); Anderson v Chrysler
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Corp, 189 M ch App 325; 471 NW2d 623 (1991); Siders v Gilco,
Inc, 189 M ch App 670; 473 NV2d 802 (1991); Laury v Gen Motors
Corp (On Remand, On Rehearing), 207 M ch App 249; 523 NW2d 633
(1994); Mattison v Pontiac Osteopathic Hosp, 242 M ch App 664,
620 NW2d 313 (2000), hold otherw se, they are overrul ed.
D

W reaffirm today that an enployee nust establish the
exi stence of a work-related injury by a preponderance of the
evidence in order to establish entitlenent to benefits under
§ 301(1).% A synptomsuch as pain is evidence of injury, but
does not, standing alone, conclusively establish the
statutorily required causal connection to the workplace. 1In
other words, evidence of a synptom is insufficient to
establish a personal injury “arising out of and in the course
of enpl oynent.”?®

The text of the statute does not specifically demand t hat
a cl ai mant prove t hat hi s injury IS “medi cal ly
di stingui shabl e” froma preexisting condition. However, the
cl ear |l anguage of the statute does require the establishnment

of “a personal injury arising out of and in the course of

8 “Injury” is defined as “harm or danmage done or

sust ai ned, especially bodily harm . . . .” Random House
Webster’s College Dictionary (2001).

o “Synmptoni is defined as “a sign or indication of
sonet hi ng.” Random House Webster’s College Dictionary (2001).
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enpl oyment.” \Were a cl ai mant experiences synptons that are
consistent with the progression of a preexisting condition,
the burden rests on the claimant to differentiate between the
preexi sting condition, which is not conpensabl e, and t he wor k-
related injury, which is conpensable.® Were evidence of a
medi cal | y di stingui shabl e injury IS of f ered, t he
differentiation is easily made and causation is established.
However, where the synptons conplained of are equally
attributable to the progression of a preexisting condition or
a work-related injury, a plaintiff wll fail to neet his
burden of proving by a preponderance of the evidence that the
injury arose “out of and in the course of enploynent”; stated
otherwise, plaintiff will have failed to establish causation.
Therefore, as a practical consideration, a claimant nmust prove
that the injury claimed is distinct from the preexisting
condition in order to establish “a personal injury arising out
of and in the course of enploynment” under § 301(1).
I 1. RESPONSE TO THE DI SSENTS

Justice WAver mai ntains that conpensation is avail able

“where the plaintiff’s disability is the result of synptons

that occur at work.” Post at 2 n 3. Justice KerLy would

1 An enployee bears the burden of proving the

rel ationship between the injury and the workplace by a
preponderance of the evidence. Aquilina v Gen Motors Corp
403 M ch 206, 211; 267 NwWd 923 (1978).

12



apparently agree.

Such a view is renarkable, representing a radica
departure fromthe text of the statute, as well as the basic
proposi tion, consistent throughout the history of the wbca,
that a claimant nust establish a work-related injury as a

necessary precondition to obtain benefits. Under the

Justice KeLLy accurately quotes the holding of the
McKissack Court, which relied on the holding in Kostamo—t hat
“worker’s conpensation benefits may not be awarded sinply
because a worker is unable by reason of pain to continue with
the work if the cause of the pain is illness or disease not
caused or aggravated by the work or working conditions.” Post
at 2 n 1.

However, we di sagree with Justice KeLLY s concl usi on t hat
the McKissack quotation does not differentiate between a
synptom and an injury. As the language in McKissack
indicates, there is a distinction between “pain,” which is a
symptom and the “cause of the pain,” which is an injury,
“ill1 ness or disease.”

I n McKissack, a work-related i njury was found by the wcas.
447 M ch 60, 62. In this case, the irrefutable truth is that
nei ther dissenting opinion is able point to any hol ding that
the “cause of [plaintiff’s] pain” was “ill ness or disease .
caused or aggravated by the work or working conditions.” In
fact, the magi strate specifically held that the workpl ace did
not cause or aggravate the preexisting injury. Post at 2.
Rat her, plaintiff’'s disability was prem sed on aggravated
synptons, without a finding of a work-related injury.

Justice KeLy would apparently excuse plaintiff from
having to establish a work-related injury because “[s]imlar
to the tip of an iceberg,” pain is frequently “the only
synptom showing that an injury was sustained,” while the
etiology of the pain “remai ns subnerged.” Post at 3.

The clear |anguage of the statute requires that a
cl ai mant prove the exi stence of an injury “arising out of and
in the course of enploynent.” Sinply put, a clainmnt nust
prove the presence of an injury as well as its cause to

13



di ssents’ analyses, a claimant would not be required to
establish the existence of a work-related injury. Rather, a
synptom of a condition that does not arise out of and in the
course of enploynent, but that fortuitously manifests itself
during the work day, woul d be conpensabl e. However, no matter
how diligently the dissents attenpt to parse the statute, the
statute clearly requires the establishnment of a work-rel ated
injury, not a synptom that sinply occurs in the workpl ace.
MCL 418.301(1).

The dissents justify this unusual conclusion with little
nore than invocation of the doctrine that wca matters are to
be construed liberally because the statute is renedial in
nature. Whatever the efficacy of this rule of construction,
its application is logically justifiable only where the
enpl oyer’s responsibility is established: where the enpl oyee

proves the injury is work-related. W believe it is

establish a conpensable claim It is the responsibility of
the Legislature, not this Court, to alter the | anguage of the
statute and relieve a plaintiff’s evidentiary burden in those
cases where t he pat hol ogi cal basis of the synptomis difficult
to ascertain.

12 Once an enpl oyee has established the existence of an
injury that arises out of and in the course of enpl oynent, the
“l'i beral construction” standard coul d arguably be applicable
in determning, for exanple, the extent of the enployee’s
injuries or his ability to return to work after
rehabilitation. Yet we note that the Legislature has
instructed that the “liberal construction” standard be
utilized on only one occasion in the entire WCA. See MCL
418. 354(17) . Further, conventional rules of statutory
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i nappropriate to utilize the “liberal construction” standard
when the issue being considered is the initial qualifying
matter of whether the claimed injury falls within the wca
regime. That decision, nearly jurisdictional in nature, is
not to be tilted for or against either party as it is nmade
solely for the purpose of determ ning whether the worker’s
conpensati on systemw || entertain the claim Accordingly, we
conclude that this approach to interpretation of the statute
is inapplicable, and the resulting construction flawed.
| V. concLusl oN
In this case, we hold that a claimant attenpting to

establish a conpensable work-related injury nust adduce
evidence of the injury that is nmedically distinguishable from
t he preexisting nonwork-related condition in order establish
t he exi stence of a “personal injury” by a preponderance of the
evi dence under 8§ 301(1). W renand this case to the weac for
further proceedi ngs consistent with this opinion.

Robert P. Young, Jr.

Maura D. Corrigan

Cifford W Tayl or
St ephen J. Mar kman

construction are enployed to resolve anbiguities, not negate
the inport of clear statutory requirenents. Klapp v United
Ins Group Agency, Inc, 468 M ch 459; 663 NW2d 447 (2003). The
dissents identify no anbiguity at issue in this case. |n any
event, we do not address this question, as it is not before us
in this case.
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SUPREME COURT

E. WAYNE RAKESTRAW

Plaintiff-Appellee,
v No. 120996
GENERAL DYNAM CS LAND SYSTEMS, | NC.

Def endant - Appel | ant .

WEAVER, J. (dissenting).

| respectfully dissent fromthe majority’ s hol di ng that
a claimant who alleges that he has suffered a work-rel ated
i njury because of the aggravation of his synptons “nust prove
that the injury s medically distinguishable from a
preexisting nonwork-related condition . . . .” Ante at 1
(enmphasi s added). The mpjority’s holding reads into the
statute a new test that the text of the statute does not
require.?

The question whether an aggravation of synptons
constitutes a work-related injury IS a difficult

determ nati on. The Worker’'s Disability Conpensation Act

1 MCL 418.301 requires “a personal injury arising out of
and in the course of enploynent ”



(WDCA) is a renedial statute that should be construed
liberally to grant benefits rather than deny benefits. Bower
v Whitehall Leather Co, 412 Mch 172, 191; 312 NWd 640
(1981); DiBenedetto v West Shore Hosp, 461 M ch 394, 402; 605
NW2d 300 (2000).°2 Therefore, construing the statute
liberally, as our case lawdirects us to do, | would hold that
an aggravation of synptoms may constitute a work-related
injury that is conpensabl e under the WDCA. I n so concl udi ng,
| find persuasive the well-reasoned analysis of Mattison v
Pontiac Osteopathic Hosp, 242 M ch App 664, 672; 620 NWd 313
(2000), which the mmjority overrules.® Mattison, at 672,
st at ed:

Awarding benefits on the basis of the
aggravation of synptons al one accords with policy
underlying the [Wrker’s Disability Conpensation
Act]. The objective of the WDCA is to conpensate a
clai mant for the | oss of an earning capacity caused
by a work-related injury. Kuty v DAIIE, 140 M ch
App 310, 313; 364 Nwad 315 (1985). Even when a

preexi sting condition was not caused or aggravated
by enploynent, if an enployee is unable to work

2 1 note that Justice Markman’s nmjority opinion in
DiBenedetto was joined by all the justices who conprise the
majority in this case. If the mpjority now disagrees with
this analysis, perhaps it should act to overrul e DiBenedetto
and all the cases that have so held.

8 Although at one tinme on the Court of Appeals | was
inclined to hold that there is no conpensation where the
plaintiff’s disability is the result of synptons that occur at
wor k, (see Laury v Gen Motors Corp [On Remand, On Rehearing],
207 M ch App 249, 251; 523 NW2d 633 [1994]), upon further
consideration of this issue, | have decided that | agree with
Mattison.



because work-related events have aggravated the
symptoms of the <condition to the point of
disability, the enpl oyer should be |iable for wage-
| oss benefits until the synptons subside to their
preexisting |evel. See McDonald [ v Meijer, 188
M ch App 210, 215-216; 469 NWd 27 (1991).] But
for the enployee’s work for the enployer, the

enpl oyee would not be disabl ed. It is therefore
appropriate to hold the enpl oyer |liable for paynent
of benefits during what is wusually a limted

period. On the other hand, because the enpl oynent

did not cause or aggravate the underlying

condition, the enployer should not be Iliable

indefinitely, but only until the synptons returnto

their preaggravated condition. Id.

In the present case, the magistrate specifically found
that plaintiff’'s cervical synptons were aggravated by his work
activities and that he was disabled as a result of those
synptons.* The nmagistrate’'s decision stated in pertinent
part, “The Plaintiff has established, by a preponderance of
the proofs, that he suffered a symptomatic aggravation of his
cervical spondylosis and postsurgical cervical changes.”
(Enmphasi s added.) The magi strate al so st at ed:

Il  find M. Rakestraw s already altered
cervical spine, the postsurgical changes, as well

as his cervical spondylosis, were symptomatically

made worse by his work activities. Mor e

specifically, |1 find that his work activities,
through his Jlast day of work, significantly

4 Unable to dispute the mmgistrate’s findings, the
majority instead attenpts to m scharacteri ze these findings as
nmere “comentary regarding plaintiff’'s synptons.” Ante at 3
n 3. One should not be persuaded by this obfuscation, which
i nproperly dimnishes the role of the magistrate in worker’s
conmpensati on cases. In considering the case, the WCAC
correctly recogni zed that these statenents are appropriately
consi dered as findings of the magistrate.
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contributed to, accelerated or aggravated his

cervical symptoms. That aggravation of his

symptoms has not abated. He renmins disabled as a

result of those synptons. [Enphasis added.?]

Applying the reasoning of Mattison, the aggravation of
the plaintiff’s synptons in this caseis aninjury arising out
of and in the course of enploynent, and, thus, plaintiff is
entitled to worker’s conpensation benefits for the aggravati on
of his synptons until such tine as his synptonms return to
their preaggravated condition.

The majority asserts that this analysis disregards the
requi renent of a work-related injury and permts a claimant to
recover for a “synptomthat sinply occurs in the workplace.”
Ante at 14. Such an assertion is unfounded. As | have
enphasi zed, the magi strate found that the plaintiff’s synptons

in this case were aggravated by work. Thus, they cannot

properly be considered synptons that fortuitously manifested

S1Inits decision affirmng the nmagistrate’s award, the
WCAC noted that defendant did not chal |l enge the basic factual
findings of the magistrate.

Pursuant to MCL 418.861a(3), “[t]he WAC treats the
magi strate’ s findings of fact as conclusive ‘if supported by
conpetent, material, and substantial evidence on the whole
record.’” Mudel v Great Atlantic & Pacific Tea Co, 462 M ch
691, Appendix 732; 614 NWad 607 (2000).

The reviewi ng court treats the findings of fact nade by
the WCAC as conclusive in the absence of fraud. Id. “If
there is any evidence supporting the WCAC s factual findings,
the [reviewing court] nust treat those findings as
conclusive.” I1d. Questions of |aw are reviewed de novo. Id.

4



t hensel ves during the workday; instead, they are causally
linked to plaintiff’s work.
For these reasons, | wuld remand this case to the
magi strate for proceedi ngs consistent with this reasoning.
El i zabeth A Waver

M chael F. Cavanagh
Marilyn Kelly
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SUPREME COURT
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Vv No. 120996

GENERAL DYNAM CS LAND SYSTEMS, Inc.,
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KELLY, J. (dissenting).

| join Justice Weaver in her dissent and wite separately

to comment on several aspects of the majority opinion.

. THE MAJORITY' S UNSUPPORTED EXTENSI ON OF PAST CASE LAW

The majority concl udes:

On several occasions, this Court has held that
synptons such as pain, standing alone, do not

establish a personal injury under the statute.
Rather, a claimant nust also establish that the
synptom conplained of is causally linked to an

injury that arises "out of and in the course of
enpl oynent” in order to be conpensable.*

‘See Kostamo v Marquette Iron Mining Co, 405
M ch 105, 116-118; 274 NWd 411 (1979); Miklik v
Michigan Special Machine Co, 415 M ch 364; 329 NW2d
713 (1982); Farrington v Total Petroleum, Inc, 442



Mch 201; 501 NwWd 76 (1993); McKissack v
Comprehensive Health Services of Detroit, 447 M ch
57; 523 NW2d 444 (1994). See al so Hagopian v
Highland Park, 313 Mch 608, 621; 22 NAd 116
(1946) (" The anended act itself was not intended to
cover aggravation of pre-existing disease wthout
an accident or fortuitous event."). [Ante at 5-6.]

The cases cited for this proposition conclude that an
injury nust be causally related to enploynent. Their focus is
on the causal connection between the pain and the preexisting
condition, not on whether pain alone could constitute an
injury absent a preexisting condition.? None of them
explicitly holds that pain alone is insufficient to establish

an injury. Today, inits pronouncenments on pain, the majority

IFor instance, the McKissack Court hel d:

Clearly there is a difference between pain
resulting from "illness or disease not caused or
aggravated' by the work or working conditions, and
pain resulting from a work-related injury. As
indicated in Kostamo, wor ker's  conpensation
benefits may not be awarded sinply because a worker
is unable by reason of pain to continue with the

work if the cause of the painis illness or disease
not caused or aggravated by the work or working
condi ti ons. But contrariwise, if the WCAB finds

that pain is caused or aggravated by a work-rel ated
Injury, and the worker cannot by reason of pain
resulting from the injury continue to work, the
WCAB can find that the worker is disabled and award
benefits. [ McKissack, supra at 67 (enphasis in
original).]

Thus, the Court focused on causation, not on the
di fference between synptons and injuries. Nowhere does the
Court state that pain alone cannot establish a personal
injury; instead, it concludes that pain not caused by a work-
related injury i s not conpensabl e.
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makes new law. |t does not sinply return the lawto a prior
state.

Wen a physician evaluates a patient's condition,
frequently the only synptom showing that an injury was
sustained is a conplaint of pain. Simlar to the tip of an
i ceberg, pain is the sole part exposed to view, while the
greatest part by far renmains subnerged. Using even the best
medical technology, that part may not be "nedically
di stingui shabl e froma preexisting condition.” By discounting
pain and redefining "injury," the mpjority inportantly alters
the previous definition of the word "injury"” under the act and
el i m nates many conpensati on-worthy cl ai ns.

Mor eover, when carried to its |ogical conclusion, the
majority's definition of "personal injury" may adversely
af fect enpl oyers, as well as enpl oyees, stripping enpl oyers of
some of the protections of the Wrker's Disability
Conpensation Act. This is because the act nmakes the recovery
of benefits the enployee's exclusive renedy against an
enpl oyer for a personal injury.? No "injury" nmeans no WDCA
exclusivity. 1f an enployee suffers harmat work, but is not
"injured" as the majority defines the word under the act, the

WDCA woul d cease to be the enployee's exclusive renedy. ML

°The act also uses the term "personal injury" at MCL
418. 301.



418. 131. Hence, the enployee could bring a tort action
agai nst the enpl oyer for noney damages. The enpl oyer woul d be
subj ected to the expense and uncertainty of litigation, one of
the very eventualities that the WDCA was enacted to prevent.

Thus, the npjority alters the | ong-established approach
to determining a conpensable work-related injury. Thi s
alteration is relevant to the very foundation of the
Legislature's intent in enacting the WDCA and ri sks upsetting
it.

1. LIBERAL CONSTRUCTI ON OF THE WDCA

It is alsoinportant to note the danger of the ngjority's
questioning and partial disavowal of the rule that the
Wrker's Disability Conpensation Act "should be construed
liberally to grant rather than deny ©benefits." The
pronouncenent j eopardi zes deci sions that i nvoke the rul e goi ng

back over seventy years.?3

3See, e.Q., Hagerman v Gencorp Automotive, 457 M ch 720,
739; 579 NVW2d 347 (1998); Derr v Murphy Motor Freight Lines,
452 M ch 375, 388; 550 NW2d 759 (1996); Sobotka v Chrysler
Corp (After Remand), 447 M ch 1, 20 n 18; 523 NW2d 454 (1994);
(opinion by Boyle, J.) Paschke v Retool Industries, 445 M ch
502, 511; 519 NWd 441 (1994); Bower v Whitehall Leather Co,
412 M ch 172, 191; 312 NW2d 640 (1981); Century Indemnity Co
v Schmick, 351 Mch 622, 626; 88 NWd 622 (1958); Lindsey v
Loebel, 265 Mch 242, 245; 251 NwW 338 (1933)(Wadock, J.
concurring); McCaul v Modern Tile & Carpet, Inc, 248 M ch App
610, 619; 640 NW2d 589 (2001); James v Commercial Carriers,
Inc, 230 Mch App 533, 539; 583 NWd 913 (1998); Tulppo v
Ontonagon Co, 207 M ch App 278, 283; 523 NV2d 883 (1994); Isom
v Limitorque Corp, 193 Mch App 518, 522-523; 484 NW2d 716
(continued. . .)



M chi gan courts have al ways consi dered the WDCA and its
predecessors to be "renmedial in nature." Hagerman v Gencorp
Automotive, 457 Mch 720, 739; 579 NW2d 347 (1998).
Bal l entine's Law Di ctionary defines arenedial statute as "[ a]
statute to be construed liberally as one intended to reformor
extend existing rights . . . ." Ballentine's Law Dictionary
(3d ed). Accord 73 Am Jur 2d, Statutes, 8 8, pp 234-235.

Initially, | note that the majority msconstrues the
dissents. It states that we would use |iberal construction of
the WDCA to award conpensation for injuries that do not arise
out of and in the course of enploynent. Ante at 15. This is
incorrect. The liberal constructionrule sinply neans that if
an injury arises out of and in the course of enploynent,
courts should favor inclusion. The rule guards against the
rigid exclusion of clains that could go either way, and does
not provide for inclusion of clains to which the WDCA is
whol | y i napplicabl e.

A.  THE LI BERAL CONSTRUCTI ON RULE APPLI ES TO WHETHER AN
I NJURY | S WORK- RELATED

Next, | disagree wth the mjority that |I|ibera

3(...continued)
(1992); Andriacchi v Cleveland Cliffs Iron Co, 174 M ch App
600, 606; 436 NWd 707 (1989); Gross v Great Atlantic &
Pacific Tea Co, 87 Mch App 448, 450; 274 NWed 817 (1978);
Welch v Westran Corp, 45 Mch App 1, 5; 205 NW2d 828 (1973),
aff'd 395 M ch 169; 235 NW2d 545 (1975).
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construction shoul d be applicable only at a secondary st age of
t he anal ysi s. | believe that it is applicable also at the
“"initial qualifying" stage when a determnation is nade
whether a claimis covered by the WDCA.

The majority asserts that the "work-rel ated" question is
resolved at the initial stage, which it terns "nearly
jurisdictional." However, no nention of "work-related"
appears in MCL 418. 131, the "nearly jurisdictional™ provision.

MCL 418. 131 delineates the anbit of the WDCA and provi des
that "[t]he right to the recovery of benefits as provided in
this act shall be the enpl oyee's excl usive renedy agai nst the
enpl oyer for a personal injury or occupational disease."
Therefore, jurisdiction is based on "personal injury" or
"occupational disease," not on whether an injury or disease is
"wor k-rel ated. "*

Whether an injury is work-related is resolved after the

4Cbvi ously, the personal injury nust have sone relation
to enpl oynent for the WDCA to apply. However, the majority's
"threshol d* question, whether the injury is "nedically
di sti ngui shabl e" for purposes of determ ning whether it is "an
injury arising out of and in the course of enploynent,"” is not
inplicated at the jurisdictional stage of the proceedings. |If
the majority were to define "work-related" in a broad sense,
I mght conclude that MCL 418.131 and MCL 418.301 were
coextensive. It is the majority's narrow construction of 8§
301 that leads nme to rely on the differences in the two
provi si ons. The point, and, inplicitly, the basis of ny
entire di sagreenment with the majority, is that "work-rel ated"”
can, and should, be construed to include nore than the
majority would all ow



jurisdictional stage, when the analysis has proceeded to the
point of determning whether the enployee is entitled to
benefits. MCL 418. 301 then becones rel evant. It provides
that "[a]n enpl oyee, who receives a personal injury arising
out of and in the course of enploynent by an enpl oyer who is
subject to this act at the tine of the injury, shall be paid
conpensation as provided in this act.” Hence, the question
whether an injury is "work-related"” is not a "jurisdictional"
question, but one directed at whether the injured enpl oyee is
entitled to benefits fromthe enpl oyer in gquestion.

It is beyond dispute that our courts have consistently
used the |iberal construction rule to decide the question of
entitlement to benefits. As the Bower Court stated:

The Worker's Disability Conpensation Act was
designed to help relieve the social and economc
difficulties faced by injured workers. As renedi al
legislation, it is liberally construed to grant
rather than deny benefits. Niekro v The Brick
Tavern, 66 M ch App 53; 238 NWd 537 (1975). See
McAvoy v H B Sherman Co, 401 M ch 419; 258 NW2d 414
(1977). [ Bower v Whitehall Leather Co, 412 M ch
172, 191; 312 NW2d 640 (1981) (enphasi s added). ]

Because the question whether an injury or disease is "work-
related" is directly inplicated in determning entitlenent to

benefits, it follows that the question is susceptible to

| i beral construction.?®

The majority is unable to refer us to authority for the
proposition that the liberal construction rule should not be
(continued. . .)



B. APPLI CATION OF THE RULE TO THE QUESTI ON OF WORK RELATI ON
IS LOGE CALLY JUSTI FI ABLE
The majority concludes that |iberal construction is
"logically justifiable" only after it has first been
established that an injury is work-related. M disagreenent
with the conclusion is based in part on the fact that the
application of liberal construction to whether an injury is
wor k-rel ated conports with the Legislature's renedi al goals.
Qur courts have been relying on the |Iiberal construction
principle since at least 1933.° In 1994, Justice Brickley
provi ded an exanple of its proper application in his |ead
opi nion in Nederhood v Cadillac Malleable Iron Co, 445 M ch
234, 247; 518 NVW2d 390 (1994):
In forrmulating our decision . . ., we nust
also be mndful of the policies underlying the
Wrker's Disability Conpensation Act. MCL 418. 101
et seq.; . . . As a prelimnary matter, it nust be
remenbered that the act was designed to be renedi al

and must not be unnecessarily construed so as to
favor a denial of benefits.

* * *

It would seem that a permanent forfeiture of
benefits is not in accord wth a |liberal
construction of t he VWorker' s Disability
Conpensati on Act.

5(...continued)
applied to determ ne whether aninjury is "work-related.” Its
conclusion is based on its own analysis, not on precedent.

®Lindsey v Loebel, supra.
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The majority seens to indicate that it is inproper for
the Court to consider legislatively derived public policy in
making its decisions. The inference is that M chigan courts
have been handi ng down i nproper decisions in this regard for
decades. | believe that is manifestly incorrect. Over the
years, we have consistently used policy-driven principles for

the purpose of interpreting the WDCA in line with the

Legislature's intent. The liberal interpretation rule is
forenost anong them’ This principle being so firmy
established, | see no reason to abandon it.

| also disagree with the nmajority's contention that
utilizing the |iberal construction rule to determ ne "whet her
the claimed injury falls within the WDCA regi me" sonehow
"tilt[s]" the scales in favor of the enployee. Ante at 15.
Construing the statute to find that clains are within its

anbit should be in the interest of enployers as well as

"Nor do | find the fact that the Legislature has
referenced |iberal construction only once in the WDCA shoul d
di scourage its use. The text of a statute often does not
I ndi cate what construction is appropriate toit. For exanple,
the text of the governnental tort liability act (GILA), ML
691. 1401 et seq., does not require a "narrow' interpretation
of its exceptions. Courts have determned that they are
construed narrowy. The majority has shown no difficulty
accepting this judicially constructed principle. The "narrow
construction" of the GILA's exceptions resulted fromjudici al
exam nation of the intent surrounding the act. A simlar
anal ysis was enployed to find that the |liberal construction
rul e should be applied to the WODCA. Reardon v Dep't of Mental
Health, 430 M ch 398, 406-413; 424 NWd 248 (1988).
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enpl oyees; it prevents costly tort actions and provides
nmet hods of encouragi ng enpl oyees who recover frominjuries to
seek suitable enploynment. The majority treats the WDCA as a
boon to enpl oyees and a scourge to enpl oyers, but that is not
and never was intended to be the case.

Moreover, the najority inplies that use of the |ibera
construction rule would open the floodgates to increased

enpl oyer liability. However, the inplication disregards the

fact that |Iiberal construction of the WCA, and not the
approach it announced today, is the established aw. | do not
advocate a change in the |aw On the contrary, | seek to

mai ntai n the approach to interpretation of the WDCA that has
existed for the past seventy years. If the liberal
construction rule opens the floodgates, then they were opened
a very long tinme ago.
I11.  CONCLUSI ON

In my judgnment, this decision inplicates nmuch nore than
the majority is willing to admt. It will be viewed by nany
in the area of worker's conpensation |law as a crippling bl ow
to the liberal construction rule. It will be cited for the
proposition that the rule cannot be applied in deciding
whet her an all eged injury was work-rel ated or even whether it
constitutes an injury at all.

No matter howthe nmpjority spins it, this decision shakes
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the foundations of established worker's conpensation
jurisprudence. Past case |aw does not establish that pain
al one is never sufficient to prove a personal injury, but the
majority so holds today. M chigan courts have historically
applied the |iberal construction rule to the question whet her
an injury is work-related, but today the majority holds this
illogical. Al these conclusions are drawn not fromprecedent
and not fromthe WDCA itself. They come unm stakably from
this majority's conclusion that it knows better than the
jurists who have decided these cases for the last seventy
years.

The majority's decision represents a serious departure
from established Iaw and a di savowal of established public
policy. These changes are seriously ill-conceived. | would
affirmthe decisions of the Court of Appeals, the WAC, and
the magi strate

Marilyn Kelly
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